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Dealing with Student Loans

In a Divorce

by Michael Brewer

At an estimated $1.71 trillion, student loan debt in the
United States is staggeringly high, and among Nebraskans,
there are approximately 236,000 student loan borrowers with
an average student loan debt of $32,000.> With these statis-
tics in mind, and considering the recent increase in Nebraska
appellate opinions involving the different aspects of student
loans in divorce and the great likelihood of handling a divorce
case that includes student loans, this article aims to provide a
practical guide for Nebraska practitioners to better understand
how to deal with student loans in a divorce.

There are three common scenarios where practitioners
must navigate student loans during divorce proceedings: (1)
student loans incurred during the marriage; (2) premarital
student loans paid off or down during the marriage; and (3)
student loan child support deductions.

Student Loans Incurred During the
Marriage

The first scenario involving student loans in divorce is
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when student loans are incurred during the marriage.

Walker v. Walker is the first published case where the
Nebraska Appellate Court examined whether student loans
incurred during the marriage are part of the marital estate. In
Walker, the Nebraska Court of Appeals found that student
loans incurred during the marriage are not marital debt, and
therefore not part of the marital estate.” Accordingly, the party
incurring the student loan debt remained responsible for the
debt, and the loans were not included in the equitable division
of the marital estate.

In Walker, the parties were married for seven years, and
the wife incurred student loan debt for law school over the
last three years of the marriage, graduating from law school
four months after the divorce was filed. Although there was
a dispute over the portion of the student loans that exceeded
the cost of her educational expenses,* the Court found that the
wife’s student loans were nonmarital because the wife takes all
the benefits of her education with her, and therefore, equity
requires she be responsible for the debt that goes along with
the education.’

After Walker, the Nebraska Court of Appeals examined the
issue of student loan debt incurred during the marriage in four
unpublished opinions,’ and in these cases, which are discussed
next, the Court reached the opposite conclusion of Walker,
finding that these debts can be marital and therefore included
in the division of the marital estate.” These four unpublished
opinions are discussed next.

In Schmid v. Schmid, the parties were married for twenty-
five years, and the wife incurred student loan debt to obtain
a bachelor’s degree three years before the parties filed for
divorce.® The Nebraska Court of Appeals held that the student
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loans that the wife incurred during the marriage were for the
joint benefit of the parties because the education she received
through incurring the debt financially benefitted the entire
family.’

In Lewis v. Lewis, the parties were married for nineteen
years, and the wife incurred student loan debt over a period
of a few years at the beginning of the marriage, and again in
the middle of the marriage."” Echoing its ruling in Schmid,
the Nebraska Court of Appeals held that the student loans the
wife incurred during the marriage were for the joint benefit of
the parties because the loans allowed the wife to improve her
career opportunities and therefore contribute more money to
the family."

In Meelhuysen v. Meelhuysen, the parties were married for
four years, and both parties incurred student loans and obtained
degrees during the marriage.” The Nebraska Court of Appeals
found no abuse of discretion in the trial court’s ruling that both
parties’ student loan debts were marital, and, without much
discussion or analysis of the issue, found no abuse of discretion
in ordering each party to pay their own student loan debt.”

In Riegel v. Lemond, the final unpublished opinion on this
issue, the parties were married for approximately 20 years,'* and
the husband incurred $6,700 in student loan debt during the
> The husband testified that some of the student
loan debt was for his education and that some of it was for fam-

marriage. E

ily expenses.'® The Nebraska Court of Appeals found no abuse
of discretion in the trial court’s ruling that the loans should not
be included in the marital estate, because the husband did not
“present an adequate record establishing how a student loan
incurred during the marriage was utilized.””” The Court, in
language it had not previously used when examining this issue,
further stated that “[i]f the loan was utilized solely for educa-
tional expenses, then, arguably, the debt could be found to be
nonmarital property. However, if part of the loan was utilized
for the support of the obligor's family, then such loan could
arguably be found to be marital.”"® However, since the husband
“failed to provide an itemization to establish how any student
loan acquired during the marriage was utilized”, he did not meet
his burden of proving his student loan debts were marital."’

Very recently, the Nebraska Court of Appeals revisited the
division of student loans obtained during the marriage and
issued a published opinion in Wright v. Wright.”® In Wright, the
parties were married for approximately six years, and the hus-
band incurred approximately $124,000 in student loans during
the marriage.”> The husband also claimed that $41,000 of the
student loan amount was in excess of the cost of his education
and was used to support the family.” The trial court excluded
the entirety of the husband’s student loans from the marital
estate and the Court of Appeals found no abuse of discretion
on this issue.” Although the Court of Appeals did not explic-
itly state that the husband’s student loans were not for the joint
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benefit of the parties, its ruling made it clear that the Court
believed it did not have enough evidence before it to include
any of the husband’s student loans in the marital estate.?

Despite its holding, the Wright Court did offer insight
into what it would consider helpful in analyzing student loans
incurred during the marriage in the context of property divi-
sion. Wright stressed the necessity of “presenting a sufficient
record that establishes the distribution and utilization” of these
loans,” which would include an “itemization of the student
loan proceeds” and “records of tuition payments.””® The Wright
Court also suggested accounting for how funds deposited into
bank account were used to benefit the family when making a

marital claim.”’

From these cases, it is clear that student loans incurred dur-
ing a marriage may well be considered marital debts, and this
issue is fact-driven. Further, the opinions that have been issued
provide the framework for the arguments that can be made to
best represent your client, no matter which side you represent.

If you wish to have student loan debt included in the mari-
tal estate, argue that the loans were for the joint benefit of the
parties as the loans allowed the incurring party to progress in
their career, contribute more money to the household, finan-
cially benefit the family, or that excess funds were used for
family or household expenses. As these cases have noted, be
prepared to prove all these items with precision and specificity.

On the other hand, if you wish to have the student loan
debt that was incurred during the marriage excluded from
the marital estate, argue that the loans were not for the joint
benefit of the parties because the party that incurred the loans
did not receive the benefit of their education until after the par-
ties separated, and therefore the family or other spouse never
received any benefit from the debt, or rely on the unpublished
opinion in Riege/ and argue that the amount of loans used for
educational expenses are not marital. Another argument that
can be made is that the party that incurred the loans did not
prove what the loans were used for. This argument applies to
loans that went directly to the school as well as any excess loans.

The bottom line is that if you want student loans to be
included in the marital estate, be prepared to specifically prove,
with appropriate documentation, why they should be.*®

Premarital Student Loans Paid During
the Marriage

The second situation where student loans arise in divorce
is when student loans obtained prior to marriage are paid off
or down during the marriage. Since these loans were obtained
before the parties married, the loans themselves are premarital
and therefore not included in the division of the marital estate.
However, the Nebraska’s appellate courts have examined this
exact issue and have found that like other premarital debts
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paid off or down during the marriage, payments made toward
premarital student loans using marital assets may be taken into
account in the division of the marital estate.

The first case to examine this issue was Gangwish o.
Gangwis/.;.29 In Gangwish, approximately $12,000 of the wife’s
premarital student loans were paid off during the marriage.*
However, the trial court only gave her a $7,000 credit in the
division of the marital estate even though the entire amount

The

husband appealed, arguing that since the entire amount was

of student loans were paid off during the marriage.31

paid off during the marriage, the wife should be credited with
the entire amount in the division of the marital estate.”> The
Nebraska Supreme Court agreed, stating the wife’s “award
should have been reduced by the total student loan debt that
she brought into the marriage because that debt was paid off
with marital assets.”™ However, the Court did not revise the
student loan payment credit because “the marital estate totaled
well over $1 million and the alleged mistake constitutes less
than one-half of 1 percent of this total[,]” which was not an
abuse of discretion.>*

This issue was revisited in Anderson v. Anderson® In
Anderson, the wife brought premarital student loan debt into
the marriage, and the husband sought to have her credited
for the amount of her premarital student loans that were paid
off during the marriage.*® In disallowing the credit for the
amount of the wife’s student loans paid off during the mar-
riage, Anderson found that the husband had failed to meet his
burden of proving the amount paid toward the wife’s student
loans during the marriage (versus the amount paid prior to the
marriage), and therefore the amount paid toward the wife’s
premarital student loans could not be included in the division
of the marital estate.”

Finally, the Nebraska Court of Appeals reexamined this
issue very recently in Ramsey w. Ramsey.38 In Ramsey, the
wife had approximately $42,000 of premarital student loans,
and this entire amount was paid off during the marriage.”’
Referring to Gangwish, the Court stated that “[w]hen one
party’s nonmarital debt is paid off with marital funds, the value
of the debt repayment ought to reduce that party’s property
award upon dissolution.”® In an effort to clear up any confu-
sion as to whether one-half or the entire amount of the student
loan debt paid off during the marriage should be taken into
account in dividing the marital estate, Ramsey found that the
entire amount of the wife’s premarital student loan debt that
was paid off during the marriage should be characterized as an
asset attributable to her—the party that benefitted from having
their debt paid off.*! The Court reasoned that if this asset was
the parties’ only asset, the wife would have to pay the husband
half of this amount to equalize the marital estate.*

It is worth noting in Ramsey that the husband met his
burden of proving the amount of the wife’s student loans paid
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off during the marriage by stipulation.”® It is also worth men-
tioning that because neither party appealed the trial court’s
incorrect method of calculating the marital estate and result-
ing equalization payment,* the Ramsey Court recalculated the
value of marital estate, and the resulting equalization payment,
under a plain error standard.* Under this standard, the Court
found that even though the wife would have received approxi-
mately $13,000 more if a correct calculation was used, the
difference between the wife receiving 50% of the marital estate
under a correct calculation, and the 48% she received under the
improper calculation, did not rise to the level of plain error.*

Like student loan debt incurred during the marriage, it is
clear that premarital student loan debt paid off or down dur-
ing the marriage may be included in the division of the marital
estate, and this issue is also fact-driven. The above-mentioned
appellate opinions provide the framework for the arguments
that can be made to best represent your client, no matter which
side you represent.

If you wish to have the student loan payments that were
made during the marriage included in the marital estate, you
will need to be able to prove what this amount is, with the most
effective way being stipulating with the opposing party as to the
amount. If an agreement cannot be reached, obtain statements
from the loan provider(s) showing the balance at the time of the
marriage and evidence the payments made during the marriage.

»
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If instead you wish to have these student loan payments excluded
from the marital estate, argue that the opposing party has not met
their burden of proving the amount paid off during the marriage.

Student Loan Child Support Deduction

The third situation where student loans impact a divorce
occurs when the party paying child support desires a deduction
from their income in the child support calculation due to their
monthly student loan payment.

As family law practitioners are well aware, child support is
governed by the Nebraska Child Support Guidelines, with the
principle behind the Guidelines being to recognize both par-
ents’ duty to contribute financially to their children in propor-
tion to their respective incomes.” The Guidelines are a rebut-
table presumption, and should be applied as defined unless a
court finds that one or both parties have produced sufficient
evidence to rebut the presumption, including showing that
applying the Guidelines would be inappropriate or unjust.*
Further, the Guidelines specify several instances when a deduc-
tion from a party’s income can be taken into account in the
child support calculation; however, payments toward student
loan obligations are not in the enumerated list.* Finally, any
deviations from the Guidelines must also take into account the
best interests of the child.”

The Nebraska Appellate Courts have analyzed the issue
of whether payments toward a student loan can be used as a
deduction to income in the child support calculation in a trio of
opinions about twenty years ago.”’ Those three rulings estab-
lish that student loan payments can be used as a deduction to
income in the child support calculation, and they define what
needs to be proven in order to accomplish this.

In State ex rel Elsasser v. Fox, the Nebraska Court of
Appeals established that student loan payments can be taken
as a deduction to a child support payor’s income.”> The court
compared student loan payments to the allowed deductions
contained in the Guidelines, and in finding student loan pay-
ments to be comparable, stated that student loan payments
“are fixed, legally unavoidable monthly payments” that cannot,
for most former students, be discharged in bankruptcy.”® The
Court further added that the child support payor was current
in his child support payments, and the student loan he incurred
will undoubtedly benefit his child now and in the future.”*

A few years after Elsasser, the Nebraska Supreme Court
analyzed this issue in Sears v. Larson.” Sears agreed with
Elsasser to the extent that in appropriate cases, student loan
payments can be allowed as a deduction from income for the
purposes of child support.”® Sears provided further guidance as
to what a party requesting this deduction would need to prove,
namely—the amount of the loans, the terms of the loans, the

amount attributable to principal and interest, and the amount
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of the loans that were used for education, child support, or
other expenditures—in order to receive this deduction.”” In
addition, the party seeking this deduction needs to prove that
applying the Guidelines without allowing a deduction to their
income for student loan payments would produce an unjust
8 Based on these factors, and the fact that the record
did not provide any specific details as to the nature and amount
of the loans, the Spears Court held that the party seeking the
deduction did not meet the burden of proof and did so without

result.

defining what “an unjust result” means in this context.”

Shortly after Sears, this issue was analyzed in Noonan v.
Noonan.®® In Noonan, the trial court allowed for a deduction
from the child support payor’s monthly income for their stu-
dent loan payment." After confirming that its conclusion in
Sears remains intact,” the Nebraska Supreme Court found that
the trial court abused its discretion in allowing the deduction
because the payor did not meet their burden of proving that
disallowing the deduction would produce an unjust result.”’
Noonan added another aspect to consider when determining
whether this deduction is available, stating that the record
contained no evidence that “reveals whether the loan terms
allow the [payor] to reduce the size of the monthly payment.”**

From these cases, it is clear that payments toward student
loans can be used as a deduction to income in the child sup-
port calculation, but whether a court chooses to allow such a
deduction is discretionary. If you represent a party that wishes
to get this deduction, prove your case through providing proof
of the amount of the loans, the terms of the loans, the amount
attributable to principal and interest, and the amount of the
loans that were used for education, child support, or other
expenditures. Additionally, show that the amount being paid
toward the loan is under a repayment plan for the longest pos-
sible loan term. Further, if applicable, demonstrate the payor
is current in their child support obligation. Finally, get it right
the first time around as trying to relitigate this issue through a

modification with the same set of facts will be unsuccessful.®®

If you represent the party that does not want this deduc-
tion to be allowed, the best arguments are that the opposing
party has not met their burden of proving a deviation from the
Guidelines should be applied, either because they did not pro-
vide the appropriate proof or they did not prove that applying
the Guidelines would produce an unjust result or would be in
the child’s best interests.

Conclusion

As this article shows, student loans in divorce are ripe for
litigation in three common scenarios, and through examining
Nebraska’s caselaw on point, practitioners have a roadmap for
successfully navigating clients through student loan issues in a

divorce.
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